
OOOi4iliRl16eopy~.J.o ~__

FEDERAL COMMUNICATIONS ClJ~SION
Washington, D.C. 20554 FILED/ACCEPTED

11AY ? 7 ZOIO

Federal-State Joint Board on
Universal Service

In the Matter of
Request for Review by
Alliance Group Services, Inc. of
Universal Service Administrator's Decision
on Remand

)
)
)
)
)
)
)
)
)
)

Federal Communications Commission
OHice of the Secretary

CC Docket No. 96-45

CC Docket No. 97-21

ALLIANCE GROUP SERVICES, INC. APPLICATION FOR REVIEW
OF DECISION OF THE WIRELINE COMPETITION BUREAU

Steven A. Augustino
Aaron M. Gregory'
Kelley Drye & Warren LLP
3050 K Street, NW, Suite 400
Washington, DC 20007
(202) 342-8400 (telephone)
saugustino@kelleydrye.com
agregory@kelleydrye.com

Its Attorneys

May 27, 2010

• Not admitted to the District of Columbia Bar. Supervised by principals of the finn who are members of the
DC bar.

Il1o. 01 CopiM19O'd~
List ABCDE



Table of Contents

OVERVIEW 1

QUESTION PRESENTED FOR REVIEW ;.2

STATEMENT OF FACTS AND PROCEDURAL HISTORY OF THE DISPUTE 3

THE 2000 UNIVERSAL SERVICE CONTRffiUTION MECHANISM AND USAC
ASSET TRANSFER POllCY 6

THE WlRELINE COMPEITION BUREAU ERRED BY TREATING U.S. REPUBLIC
AS IF IT HAD DISSOLVED FOLLOWING THE DECEMBER 1999 ASSET
TRANSFER TO ALLIANCE GROUP ; 10

CONCLUSION AND RESTATEMENT OF RELIEF 13

. 1.'



OUESTION PRESENTED FOR REVIEW

Whether USAC erred in applying its own policy regarding transfer ofassets when it billed
Alliaru:e Group even though, the selling entity, Us. Republic, continued in existence during the

relevant period?

Alliance Group challenges the Wireline Competition Bureau's (the "Bureau")

conclusion that ''under the [universal service] contribution methodology in effect during the

period of time at issue, USAC was correct to bill Alliance based on U.S. Republic's reported

revenue.,,3 Alliance Group also challenges an implicit fmding that, by necessary implication,

underlies this conclusion: namely, that USAC correctly applied its Asset Transfer Policy to the

facts of this case. The Bureau's implicit finding is contrary to the undisputed facts of this case.

As discussed further below, USAC developed a policy specifically dealing with

situations in which a carrier transferred or sold its assets to another carrier. The USAC policy

assigns the reporting obligation differently depending upon whether the selling entity continues

to operate after the sale of some or all of its assets. There are two possible scenarios after an

entity sells a customer base. In Scenario I, the selling entity ceases to do business after the asset

sale. In effect, in this scenario, the purchaser steps in the shoes of the seller, and the USAC

policy requires the purchaser to report the historical revenues associated with the customer base

in question. In Scenario I, only one entity exists after the asset purchase, and the purchaser is

responsible for both the pre-transaction and post-transaction revenues from the customer base.

In Scenario 2, by contrast, the selling entity does not cease operations, but instead

continues to conduct business after the asset transfer. In this scenario, there are two cntities

providing telecommunications services post-transaction, not one. The USAC policy in Scenario

2 divides the responsibility for reporting historical revenues. Each entity - the seller and the

3 April 2010 Order, para. 9.
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purchaser - is required to report its own historical revenues for the pre-transaction period. That

is, the seller would report revenues it had received from the customer base prior to the asset

transfer, and the purchaser would report only the revenues it received from other customers prior

to the purchase. (Of course, in either scenario, the purchaser reports revenues received from the

customer base after the asset transfer.)

Therefore, in order to resolve Alliance Group's appeal, the Bureau (and this

Commission) must determine whether USAC correctly applied its Asset Transfer Policy. As

shown below, USAC erred in billing Alliance Group for U.S. Republic's 2000 universal service

obligations. In tum, the Bureau erred by implicitly finding that Scenario I applies. lbis implicit

finding contradicts the undisputed factual evidence in this appeal, which shows that thc scllcr

here - U.S. Republic - continued in business for well over a year after the 1999 asset transfer.

Alliance Group respectfully requests that the Commission reverse the Bureau's disposition of

Alliance Group's appeal.

I. STATEMENT OF FACTS AND PROCEDURAL lDSTORY OF THE DISPUTE

On December 23,1999, Alliance Group, U.S. Republic, and VarTec entered into

an Asset Purchase Agreement (the "Agreement"), whereby Alliance Group purchased a long

distance customer base and other assets from U.S. Republic and VarTec! hnportantly, Alliance

Group did not purchase U.S. Republic's stock, operations or facilities. As such, the selling

parties retained ownership of U.S. Republic's stock as well as all other assets and liabilities not

specifically identified in the Agreement. Indeed, the Agreement limited the transfer to only

4 U.S. Republic and Alliance Group Services, Inc., Purchase and Sale Agreement,
Preamble and Section 1.1, attached hereto as AttachmentA (purchased "assets" defined
as "alI of the long distance Customer base and accounts ... owned by [U.S. Republic
Communications] on the Transfer Date.").
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those assets owned by U.S. Republic as ofthe "Transfer Date" of December 23,1999, thereby

allowing the surviving U.S. Republic entity to continue to operate after the transaction. 5

U.S. Republic continued to operate as a VarTec subsidiary following the

transaction with Alliance Group and at least throughout calendar year 2000. During this time,

U.S. Republic continued to serve a portion ofthe customer base that had generated 1999

revenues.6 On March 31, 2000, VarTec correctly filed its 2000 Form 499-A on behalf of its

subsidiary, the surviving U.S. Republic entity, reporting that U.S. Republic collected a total of

$13,597,124 in interstate and international end-user revenues ("assessable revenues") in 1999?

Upon information and belief, USAC then invoiced U.S. Republic for the USF contributions

based on these revenues. For reasons unknown, much later in 2000, USAC reversed itself,

credited U.S. Republic and attempted to invoice Alliance Group for the U.S. Republic revenues.

USAC made these decisions without informing Alliance Group and without seeking input or

argument from Alliance Group.

For its part, Alliance Group began reporting and paying its universal service

obligations after the transaction based on the rules in place at the time. In April of 200 I,

Alliance Group belatedly filed its 2000 Form 499-A, reporting assessable revenues of $427,623

for 1999 based solely on Alliance Group's 1999 revenues.8 On June 7, 2001, USAC rejected

5

6

7

8

Id.; see also Section 80) (precluding VarTec or U.S. Republic from targeting or soliciting
its former customers for three years following the transaction, thus explicitly
contemplating the continued operation of U.S. Republic as an entity in modified form).

Alliance Group Services Inc., Petition for Review, CC Docket Nos. 96-45 and 97-21
(Oct. 30, 2001) (the "2001 Petition'') pg. 4, attached hereto as Attachment B.

VarTec Telecom Holding Company, Form 2000 499-A on behalf of U.S. Republic
Communications, Inc., attached hereto as Attachment C.

Alliance Group's 2000 499-A did not include any revenues generated from the U.S.
Republic customer base since there Alliance Group generated no revenues from the U.S.
Republic customer base in 1999. See Alliance Group Services, Inc., 2000 Form 499A
(dated Apr. 11,2001), attached hereto as Attachment D.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

Federal-State Joint Board on
Universal Service

In the Matter of
Request for Review by
Alliance Group Services, Inc. of
Universal Service Administrator's Decision
on Remand

)
)
)
)
)
)
)
)
)
)

CC Docket No. 96-45

CCDocketNo.97-21

APPLICATION FOR REVIEW

Pursuant to 47 C.F.R. § 1.115 of the rules of the Federal Communications

Commission (the "Commission"), Alliance Group Services, Inc. ("Alliance Group") respectfully

requests that the Commission review the Wireline Competition Bureau's Order denying Alliance

Group's request for review of a Universal Service Administrative Company ("USAC") decision.1

Commission review is necessary to correct the Bureau's erroneous finding of a material question

offact underlying the Commission's Order. This is a timely filed application for review in full

compliance with the Commission's rules.2

2

Federal-Stale Joint Board on Universal Service, CC Docket No. 96-45, CC Docket No.
97-21, Order, DA 10-700 (Apr. 27, 2010) (the "April 2010 Order").

47 C.F.R. § 1.115.
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Alliance Group's 2000 Form 499-A as untimely filed. 9 USAC further explained that it was

treating Alliance Group's rejected filing as a "revised" filing since Alliance Group had failed to

timely file its 2000 FCC Form 499-A, a result that lead USAC to estimate Alliance's 1999

contribution obligation based upon U.S. Republic's 2000 Form 499-A. Tn fact, in 2000 USAC

correctly billed VarTec for U.S. Republic's 1999 universal service obligations, only to reverse its

decision in late 2000 and allocate those charges to Alliance Group. I0

Alliance Group requested review of USAC's decision to reject Alliance Group's

Form 499-A. Alliance Group explained that, under the USAC Asset Transfer Policy, the

contributions billed to Alliance Group were the responsibility ofU.S. Republic as a surviving

entity controlled by VarTec.u USAC denied Alliance Group's request on October I, 2001

without addressing whether U.S. Republic continued to exist as a VarTec subsidiary.12 Alliance

Group filed with the Commission a petition for review ofUSAC's decision shortly thereafter,

again stressing the continued existence of U.S. Republic and requesting that the Commission

reexamine the basis for charging Alliance Group for what should have been U.S. Republic's

ongoing universal service ohligations.13

Three years later, the Wireline Competition Bureau remanded Alliance Group's

appeal back to USAC for further consideration relating to the late filing of Alliance Group's

9

10

11

12

13

Letter from USAC to Alliance Group, Form 499-A Revision Rejection, June 7,2001.

2001 Petition at 4; see also Letter from Maggie Home, Regulatory Project Manager,
VarTec Telecom, Inc. to Mr. J. Carey, Alliance Group Services, Inc., Aug. 28, 2000, at 2
(acknowledging U.S. Republic's payments ofuniversal service assessments), attached
hereto as Attachment E.

2001 Petition at 2.

Letter from USAC to Alliance Group, Administrator's Decision on Contributor Appeal,
Oct. 1,2001 ("Administrator's 2001 Decision"), attached hereto as Attachment F.

2001 Petition at 4-6.

5
OCOl/GRF.GN415093.6



499_A. 14 On remand, USAC again rejected Alliance Group's appeal. 15 Alliance Group sought

Commission review ofUSAC's remand decision in July of 2005.16 Finally, on April 27, 2010,

the Wireline Competition Bureau rejected Alliance Group's request, affinning USAC's decision

on remand in its April 2010 Order. 17 It is the Wireline Competition Bureau's April 2010 Order

that forms the basis ofthis application for review.

II. THE 2000 UNIVERSAL SERVICE CONTRIBUTION MECHANISM AND USAC
ASSET TRANSFER POLICY

In 1997 the Commission set forth the specific method of computation for

universal service contributions.! S Under the initial contribution rules, contributors were required

to file semi-annual reports on their end-user telecommunications revenues. 19 On September 1 of

each year, contributors were required to file revenue data from the six-month period from

January 1 through June 30 of that calendar year?O On March 31, contributors were required to

file data for the whole prior calendar year.2J Using this data, the Universal Service

Administrator calculated and billed contributors for their universal service support obligations.

The September filing was used to calculate contribution obligations for January to June of the

14

15

16

17

IS

19

20

2!

20 FCC Rcd 1012 (2004).

Letter from USAC to Alliance Group, Administrator's Decision on Remand, June 3, 2005
("Administrator's 2005 Decision"), attached hereto as Attachment G.

Request for Review by Alliance Group Services, Inc. ofUniversal Service
Administrator's Decision on Remand, CC Docket Nos. 96-45 and 97-21 (filed July 30,
2005), attached hereto as Attachment H.

April 2010 Order.

Changes to the Board ofDirectors ofthe National Exchange Carriers Association, Inc.,
Report and Order and Second Order on Reconsideration, CC Docket Nos. 97-21 and 96­
45,12 FCC Rcd 18400 (1997) ("Report and Order and Second Order on
Reconsideration").

Ia. Subsequent to this order, the Commission consolidated this reporting requirement
with other reporting obligations into thc FCC Form 499. See, generally, 1998 Biennial
Regulatory Review, Report and Order, CC Docket No. 98-71, 14 FCC Rcd 16602 (1999).

Report and Order and Second Order on Reconsideration, 12 FCC Rcd at 18502.

Ia.
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following year, while the March filing was used to calculate support obligations for July through

December of that year.22 Simply put, the July-December 2000 contribution obligations were

based on prior year end-user revenues.23

Thus, under the existing rules, the revenue data required to be filed by

contributors on March 31 of 2000, reporting total 1999 revenues, were to be used to calculate the

contributions owed for July through December of2000. As noted by the FCC in early 2001, this

resulted in a twelve month lag between the accrual of revenues by carriers and the assessment of

universal contributions based on those revenues.24 As a consequence of the lag between accrual

of revenues and assessments based upon those revenues, the original assessment methodology

delayed universal service contribution obligations for a new entrant to the long distance

marketplace for up to a year.25 Conversely, it meant that a carrier with declining interstate

revenues would be assessed on its previous revenues base and would have to recover its

universal service obligations from a revenue base smaller than the one upon which the mandated

contributions were calculated.26 In the years since, the Commission has modified its contribution

22

23

24

25

26

Id

Report and Order and Second Order on Reconsideration, 12 FCC Red at 18501-02,
Appendix C; see also Federal-State Joint Board on Universal Service, Further Notice of
Proposed Rulemaking and Order, CC Docket No. 96-25, 15 FCC Rcd 19947 (2000).

Federal-State Joint Board on Universal Service, Report and Order and Order on
Reconsideration, 16 FCC Rcd 5748, para. 6 (2001).

Federal-State Joint Board on Universal Service, Report and Order and Second Further
Notice of Proposed Rulemaking, 17 FCC Rcd 24952, 24970, para. 30 (2002) ("[llhe
current contributions system based on historical revenues created competitive advantages
for new entrants and contributors with increasing interstate telecommunications revenues,
while disadvantaging those carriers with declining revenues."); see also 15 FCC Rcd at
19951; Report and Order and Order on Reconsideration, 16 FCC Rcd 5748, para. 7
("[llhe existing contribution methodology may place new entrants into the long distance
market, such as the Regional Bcll Operating Companies (RBOCs)... at a competitive
advantage as they gain entry into the long distance market.").

Id

7
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methodology to address these concerns,27 but during the period in question it is clear that the

absence ofend-user telecommunications in one year would mean that no universal service

obligations would accrue to that provider in the next. The existing methodology also meant that

a carrier with declining revenues remained liable for its universal service contributions, even if

its contribution base changed.

This contribution methodology was straightforward (if flawed) in most situations,

but left ambiguous the proper treatment of companies involved in the transfer of assets. Under

the semi-annual reporting regime, carriers occasionally underwent major corporate changes

between reporting periods. This raised the question ofwhich carrier, the seller or the acquirer,

was obligated to make contribution filings and payments based upon the selling carrier's end-

user revenues in the prior period.

The USAC Board of Directors squarely addressed this problem in January of

2000 when it approved a policy for applying the reporting and contribution requirements to

companies involved in the transfer or sale ofcustomer base assets?8 Under this policy (the

"Asset Transfer Policy"), the Board concluded that a carrier's reporting and contribution

obligations depend on whether the selling party survives the sale transaction.29

Two scenarios are possible. In Scenario I, the selling entity ceases to do business

after the asset sale. In effect, in this scenario, the purchaser steps in the shoes of the seHer, and

the USAC policy requires the purchaser to report the historical revenues associated with the

customer base in question. In Scenario 1, only one entity exists after the asset purchase, and the

27

28

29

Id, para 29 (2002).

See USAC Board ofDirectors Minutes, January 25, 2010, "Procedures for the Required
Filing and Follow-Up ofContrjbution Reports for Companies involved in the Transfer
and/or Sale ofAssets" ("Asset Transfer Policy"), attached hereto as Attachment I.

Id. at 3.
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purchaser is responsible for both the pre-transaction and post-transaction revenues from the

customer base.

In Scenario 2, by contrast, the selling entity does not cease operations, but instead

continues to conduct business after the asset transfer. In this scenario, there are two entities

providing telecommunications services post-transaction, not one. The USAC policy in Scenario

2 divides the responsibility for reporting historical revenues. Each entity - the seller and the

purchaser - is required to report its own historical revenues for the pre-transaction period. That

is, the seller would report revenues it had received from the customer base prior to the asset

transfer, and thc purchaser would report only the revenues it received from other customers prior

to the purchasc. (Of course, in either scenario, the purchaser reports revenues received from the

customer base after the asset transfer.)

In a particularly relevant example, the Asset Transfer Policy sets forth a

hypothetical transaction where the seller continues to operate after the sale:

Company A only sells a portion ofits customer base (the Sold
Customer Base) on 2!15/99 to Company B, and is still in operation.
Company A is responsible for reporting Sold Customer Base
revenuc for the period January I - December 31, 1998, on the
April I worksheet. Company A must also report Sold Customer
Base revenue for January I through February IS, 1999 on thc
September I worksheet. Company B must report Sold Customer
Base revenue for February 15 through June 30,1999, on the
September 1, 1999, Worksheet.30

Company A - the seller - is responsible for reporting the historical revenues in USAC's

example. Thus, the Asset Transfer Policy clearly demonstrates that the seller of assets maintains

a continuing duty to file revenue data and pay contribution obligations for the period in which

the selling carrier continues to generate revenues.

30 Asset Transfer Policy at 3.

9
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Read together, the Asset Transfer Policy is entirely consistent with the standard

contribution model that applied for carriers not involved in asset transactions. In either instance,

a carrier that continues to operate a year after accruing assessable revenues would be responsible

for paying contributions ba~ed upon the prior year's revenue figures, regardless ofwhether that

carrier's contribution base contracted.

Considering the policy yields the following logical conclusions for the case in

question. Had U.S. Republic sold its assets to Alliance Group and then dissolved as an entity,

Alliance Group would have stepped into the shoes of U.S. Republic for the purpose of its

universal service contributions. Conversely, had U.S. Republic never sold any of its assets, then

U.S. Republic would clearly have remained responsible for reporting its revenues and

contributing to the universal service fund based on its prior year revenues. Here, however, U.S.

Republic continued to exist after the sale of its assets to Alliance Group. Thus, the correct

application of the Asset Transfer Policy dictates that a seller that survives an asset transfer

transaction, not the purchaser, is the party responsible for reporting the revenues derived from

the customer base prior to the asset transfer.

III. THE WIRELINE COMPEITION BUREAU ERRED BY TREATING U.S.
REPUBLIC AS IF IT HAD DISSOLVED FOLLOWING THE DECEMBER 1999
ASSET TRANSFER TO ALLIANCE GROUP

The core facts in this action are undisputed. Alliance Group purchased assets

from U.S. Republic in December 1999. After the purchase, both U.S. Republic and Alliance

Group continued to operate throughout 2000. Indeed, U.S. Republic filed an FCC Form 499-A

in March 2000. U.S. Republic continued to exist as a corporate entity until 2001 , well over a

year after the Asset Purchase Agreement.31

3' Documents from the Texas Secretary of State, previously submitted to the Commission
and USAC, demonstrate that U.S. Republic survived as a corporate entity until March 22,

10
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Nevertheless, the Bureau Order misapprehended a single material fact driving the

outcome of this case: the continued existence ofU.S. Republic as an entity after the December

1999 asset purchase transaction. TIrroughout the course of this dispute, USAC has treated U.S.

Republic as ifit had dissolved after its sale of assets to Alliance Group. However, the facts

demonstrate that U.S. Republic continued to operate to as a VarTec subsidiary until at least

March 22, 2001 and made its universal service filings and contributions until June 2000, a fact

acknowledged by the Bureau (but not heeded) in its April 27th Order.32 Publicly available filings

made by VarTec with various regulators further substantiate the conclusion that VarTec

continued to own and operate U.S. Republic Communications, Inc. well after the December

transaction with Alliance Group and into at least 2001.33 As such, USAC erred by treating U.S.

Republic as if it had dissolved after the asset acquisition and erred in applying its Asset Transfer

Policy. Under a correct implementation of its own policy, USAC should have billed the

surviving seller, U.S. Republic, for its 2000 contributions based on U.S. Republic's 1999

revenue figures. Alliance Group, on the other hand, should have been billed in this period for its

32

33

2001. See Appeal o/USAC Decision on Remand, Attachment H; Appeal, Exhibit E.
Other, publicly available documents clearly demonstrating the ongoing existence of U.S.
Republic, Inc. as a subsidiary ofVarTec are attached hereto as Attachment J
(collectively, "U.S. Republic Corporate Records").

April 201 0 Order, para. 4; see also Alliance Request for Review, Attach. F (Declaration
of Lawrence M. Brenton) at para. 8, attached hereto as Attachment K.

See generally. U.S. Republic Corporate Records; see also Annual Report of VarTec
Telecom, Inc. to Public Service Commission o/Wisconsin, available at:
https://psc.wi.gov/pdffileslannirpts/teleJOTH_2001_784I.pdfat8 (Mar. 28, 2002)
(VarTec reported to the Public Service Commission of Wisconsin that it held an 80%
interest in U.S. Republic Communications, Inc. for the year of2001); Letter from
CommuniGroup, Inc. to Florida Public Service Commission (March 26,2001), available
at: http://www.floridapsc.com/library/filingsiOI/03969-01/03969-01.pdfat 23 (VarTec's
parent company, CommuniGroup, Inc., reporting U.S. Republic Communications, Inc. as
a continuing subsidiary ofVarTec Telecom, Inc.).

11
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own revenues in the prior year, was billed based upon these revenues, and paid the amount

owed.J4

Unfortunately, despite the clear language of the Asset Transfer Policy and

repeated requests and appeals by Alliance Group to revisit the issue, USAC has erroneously

concluded that "Alliance was responsible for filing a Fonn 499-A reporting all of U.S.

Republic's 1999 revenue for purposes of providing USAC with the infonnation to properly

estimate 2000 billing.',)s The Bureau Order repeated this error, holding that "under the

contribution methodology in effect during the period of time at issue, USAC was correct to bill

Alliance based on US Republic's reported revenue" from 1999.36

Notably, the Bureau Order does not examine the facts underlying the USAC

conclusion assigning responsibility for the 1999 revenues to Alliance Group. Nowhere does the

Bureau acknowledge that USAC's conclusion is contrary to the undisputed evidence showing

that U.S. Republic continued to operate and exist until March of200l, well over a year after the

Asset Purchase Agreement. Moreover, the Bureau Order does not discuss the applicability of the

Asset Transfer Policy to this case. Alliance Group respectfully submits, for the reasons

explained above, that the Asset Transfer Policy places the reporting obligation on U.S. Republic

in this instance.

In this context, the Bureau's position that universal service contribution

obligations constitute a current obligation based upon reported revenues from the prior year is a

red herring.37 It is uncontroversial to say that, during the time in question, a carrier was

34

35

36

37

Alliance Group Services, Inc., 2000 Form 499A, supra, n. 21.

Administrator's 2001 Decision at 2.

April 2010 Order at para. 9.

[d.
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supposed to bill its current customers an amount sufficient to cover its universal service

obligations, which were in tum calculated off its prior-year customer base. No doubt, this

methodology created many hardships for contributing carriers, particularly for those carriers

whose revenues declined or were sold to third parties. It is for this very reason that the

Commission eventually modified the contribution methodology in order to assess contributions

based on projected, rather than historic, revenues. But Alliance Group's appeal did not rest on

this hardship. At its core, Alliance Group's appeal concerns the proper application of the Asset

Transfer Policy. Had USAC and the Bureau correctly treated U.S. Republic as an entity that

survived the 1999 Asset Purchase Agreement with Alliance Group, as it should have, Alliance

Group would never have been billed for the U.S. Republic's 2000 universal service

contributions. 1t was this improper invoicing that formed the basis for Alliance Group's appeal.

CONCLUSION AND RESTATEMENT OF RELIEF

In light of the forgoing discussion, Alliance Group respectfully requests that the

Commission recognize the fact of the continued existence of U.S. Republic as an entity after the

December 1999 transaction and through the year 2000. Thus, USAC erred in assessing universal

service contributions against Alliance Group in the Year 2000, as those contributions were the

responsibility ofVarTec's still-existing subsidiary, U.S. Republic Communications, Inc.

Accordingly, pursuant to 47 C.P.R § 1.115, Alliance Group requests that the Commission

reverse the Wireline Competition Bureau and USAC's erroneous finding offaet and order that

USAC remove all universal service assessments based upon revenues reported by U.S. Republic

I3
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for services provided and billed prior to December 23, 2009, from Alliance Group's USAC

account.

Respectfully submitted,

ALLIANCE GROUP SERVICES, INC.

~~~s~;~
Aaron M. Gregory'
Kelley Drye & Warren LLP
3050 K Street, NW, Suite 400
Washington, DC 20007
(202) 342-8400 (telephone)
saugustino@kelleydrve.com
agregory@kelleydrye.com

Its Attorneys

May 27, 2010

,
Not admitted to the District of Columbia Bar. Supervised by principals of the fIrm who
are members of the DC bar.
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ATTACHMENT A



.. "
~ .: .'

PURCHASE AND SALE AGREEMENT

This Purchase and Sale Agreement (the "Agreement") is entered into this 23rd day of
December, 1999, by and between U.s.REPUBLIC COMMlJNICATlONS, INC., a Texas
cOlporation ("USRC"), located at 41100 Sugar Grove Blvd, Suite 500, Stafford, Texaa, and
ALLIANCE GROUP SERVICES,mt, a 'Delaware corporation C'AOSI"), located at 1221
Post Road East, Westport, Col1llectieut 06880. .

VARTEC TELECOM HOLDING COMPANY, a Delaware corporation
("YARTEC"), joins herein for the purpose of cvidlmcing majority shareholder approval and
joining in certain of the conveyances and representations, as herein applicable.

1. DeftnitloDs: In !his Agreement, the following tcnns shallhave the following meanings:

1.1 The term "Assets" is defined as including the following items:

a)

b)
c)
d)

e)

f)

g)

all of the long distance Customer base and accounts (the "Customers") owned by
USRC on the Tnnsflir Datc;and.
the independent agCIiIag!\ie,m"",is described on Exhibit "AN attached hereto; lI!Id
all LcttCrsofAgenCy, thinlpi1itY verification tapes .and records for Custome13;
the trade IlaIIie 'U. S. Repi1IiIi~ Comm\lilications' (Trade Name Registration #
2,003,500, subject~ all exlstliig thIniparly rlghtsto usc; and
the Billing and CollCGlionAgreemClltdatedNovcmber 8,1996 between VarTec
an.d OAN; .
the Switehlcss Resale Agreem.c:nt dated November I, 1998 between USRC and
EqualNet Corporation;
all other l"Wlrds relating to said CuStomer base and accounts; and

1.2 The tl:Tlil "Transfer Date" shall mCllll the date. not later than December 23, 1999, that the
Customer receivables for AT&T billing cycles ending in December, 1999 are tr8,osferred
from USRC to AOSI for rating, billing, collecting and management purposes in
accordance with Article 3 herein.

1.3 The tl:Tlil "Interim Plan" shall refer to the management.of the Customer, during. the
period between the Transfer !)ale and the Clcmng Date;

1.4 The term "Closing Date" shall lIlean the date on which. the closing of the Asset sale from
USRC to AGSI occurs, after all regulatOry comenjs and approvals have been obtained in
accordance with Article 10.

2. DUE DILIGENCE.

USRC will provide AGSIllCCCSS to all of the records relating to the Customers in order
for AGSI 10 conducts due diligence review of the Assets. AGSI will have until Monday, S p.m.,
December 20 , 1999 to conduct a due diligence review of the Assets, and to notify USRC in

Poge I of7



~tjQg of !ts clection to ~~t.CUStomers aild to proceed to closing or cancel this ~erit
Fwlure to lunely respond III wnung to USRC shaI1 be deemed ac<:eptaIlce (lfthe Agreement.

3. PURCHASE AND SALE

On the temlS and subject to the condiliollll bereafter expressed, Seller agrees to sell, transfer,
assign and. convey 10 Buyer at lI\e Closing the Assets free and clear of all liens and
cncumbI8I1ccs of any kind. After the Tnmsfcr Dale and prior 10 the Closing, the parties agree·to
mwmge the. Assets in~cewith the ICons set out in the Interim Plan in Article 5b~aftCr.

4. PURCHASE PRICE FOR ASSETS.

AGSI agrees to pay to USRC a iotal purchase price of S2,5oo,OOO.00 for the Assets,
payable as follows:

I. AOSI agrees 10 pay USRCby wire InUIsfer SI,5oo,OOO.00 at the Transfer Date, .

2. AGSI agrees to pay USRC an acIditiOoaI Sl,OOO,OOO.OO, payable in 4 equal.. quarterly.
installment paymeDts oU2S0,OQO.00 each commencing 90 daya after the December
23, 1999 and quarterly Ihcrcafter. AQSI will not be entitled to reduce or ofUct Dfty
instalJment payment toUSRC hcreillllll1css and Cltcept for fraud or matcrial breach of
representations or wariantic;s by USRC; In the event ofdispute as to any reduction by
AGSI, the parties sha1J be entitled to enforccany rishts afforded by this AgrtCment.

5. INTERIM PLAN PENDING REGUI,ATORY APPROVAL8.

(a) After payment of the Purchase Price; AGSlwiII take over responsibility for and
shall commence rating, billing collecting·BDd management of all Customer
receivables for AT&T billing cycles ending in December, 1999, and there8fter.

. USRC agrees to transfer to AGSI the AT&T bllling tapes for cycles eliding in
December. 1999.

(b) AOSI agrees lo be rcspcinsiblcfor, and shall rejm~ USRC, ail AT&T lIS88e
l • costs and expenses assooiated with. the ililling tapCs tJansfcrmlw AGSI,

including but not limited 10; all associated fees and charges, such as PIC-C alii.!
USF incwrcd for ihe Decembei. ·1999 billiiJg cycles. AOSI 118rces to reimbwse .
USRC for the AT&T usage charges within fifteen (IS) days of date billed by
AT&T. AOSI shaJI th~ be $Ol=1y responsible for all associated AT&T
usage costs IIQd expenses thereafter assooiated with the Customers, including \lIX
complilUlC:C and reporting. .

(c) The Purchase Price will be payable by AGSI to USRC on December 23, 1999.

Cd) AGSI expressly agrees 10 assume aU agent commission obligations and EqualNel
contract obligations after the transfer Date.
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(e) AOSI agrees that. it. will continue to use the ·U.S; Republic Communications'
~e and ~e tariffed I'lI!Cll of USRC in effect during the interim m~ent
penod to bill the end user CU$lomers prior to final Closing. After ClosiDg, ASGI
shall have the full right to useoftbe name 'U,S. Republic Communications' as it
decins necessary.

(n AGSI further agrees to lie I'CSpQnSible for all CuStomer service obligations after
December 23, 1999 aSsociated with the Customer b;lSC. and agrees to timely
supply all CustolJlCrs anaOOil for AGSI Customet service. AOSI will be
responsible for issuing ClCditS for any Ie~enues in USRC's name with~ to
all AT&T tapes billed by AOSI.

(g) AOSI agrees to accept the AsSets pending receipt of all regulatory approvals
provided for In Article 7 hereafter.

(h) At the Transfer Date, VarTee agrte$to assi~ and transfer 10 AGSI I) that Billing
and Collection Agreementbetwcen VarTClC and OAN Services, Inc. dated
November 8, 1996. subject to co~torOAN,and 2) that Switcb1ess Resaie
Agreement da~ November I, 1998 between EqUlilNetCorj>oratioll and VarTec.
AOSI will be solely responsible •.t!uI Trilrisfer Dale for servicing the
Customer base throu&h the O~ agreemet)t and· for all rights and obligations
ariSing fiom the EqualNet agreemetlt. 3) all records· related to the Assets,
includin~ agent agreeinents. .

6. OBLIGATIONS IN C0NNEC'I10N WITiI TRANSFER OF ACCOUNTS.

(a) USRC agrees to provide AGSI with available Letlers (If Agency, third party
verification tapes or other ~chitems evidencing veri:lication under 47 CFR 64.1100 and other
such applic:llble state verification statutes, ruleS and regulations authorizingUSRC to select the
long distance cllIrier for each of the Custotncrs. AdSl agrees 10 allow USRC to use of any
verification tapes transfetred to it that are needed by USRC after the Transfer Date.

" (b) During the Interim Plan period. USRC~s to fully cooperate and assist AGSI'
.. in the timely transfer, tnmsition and assiStance ofCusiOiDmaccOwiiiiUi AGSI; including but not
limi~ to, assisting With the transfer of Custoo=data recorda to AOSI in a usable fonnat, imd
such items as a joint Jetter from the presidents ofUSRC llD(\ AGSI welcoming USRC Customers
to AGSI, notifying them of any changes b! their service and pricing structure, or other
correspondence agreed to by the parties

(c) AGSI will notify USRC of teqUest for credits for periods prior to the Transfer
Date. USRC will pay ClCdit requests for Cu$IoJDCr billing3for periOds prior to the TraD3fcr Date
in a manner consistent with USRC's cUstomary scmce procedures.

·7. REGULATORY APPROVALS.
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. (a) USRC will be responsible for making any applicableslale and federal regulatory
filings on behalf ofitselfsnd AGS[ injurisdictiollS in whiCh approvals are required, suehas slate
public ,utility co~issions and the Fedetal CominunieatiollS Conimission. a&r the Transfer Date
and ~~or l? ClosUl~ Oat:. AOSI agrees to fully cooperate with USRC t6 complete all filings by
provldmg mfonnation, sIgnatures, documents, certifiClitions llIid similar items as needed anellor
requi~ by .any and ~I state and fedcraJ re~Qiy aQeneies responaible for reviewing and
approvmg this transaction. AGSI shall SlIpply the requested infonnation to USRC or perform the
requested act (e.g., execution of all applications for regu!atoryapproval, etc.) no later lhan the
next business day after the request is made by telephone, eleciroitlc mail, facsimile, overnight
delivery or other means ofdelivery. USRC agrees ill initiate said filings within ten (10) busil1ess
days oflhe Transfer Date ofthls Agreement, and all filings shall bemade l:Iy USRC and awaiting
regulatory approval within thirty (30) business da~ of the TninSfer Date of thls Agreement;
provided AOSI provides USRC wiih the required infotIliation for \he filings or lDl!ess otherwise
agreed to by the parties. USRC agn:es that it will not SCDd any coll'espondence to any end user
Customer pursuant to regulatory consents and approvals regarding this transaction withoui 48
hour advance notice to AOSI for their review, cominent and approvBl. whiCh con:;ent will not be
unreasonably withheld. USRC rcselVes 1IIe right to send revised cOrrespondence after 48 hours,

(b) This Agreement cannot be canceled by atiy party that fmls to cooperate .lO timely
nil!ke all filings required by law to rel:eive approval from state and regulatory agencies. In the
event any approval is not obtliinep for whatever reason, bUt· approvals _ obtained in states
representing over 75% of the Customers, then the'parties agree to proceed to ClQsing for all
Customers located in slates where approval$ have been received The parties agree to mutually
pursue the remaiitlng regulatory approVals in, oroerto Close the purcluise and sale of the
remailting Customen in a timely manner. the purcllasc price will be proportionately reduced
where approvals carinot be obtained.

(c) In the event regulatory approvals cannot be· obtained from stallill iepresenting over
75% of the Customer base, then either pariy shaU have tbe right to cancel the AgteelI1Cllt and
AGSI shall return the Customer information 'to USRC wJJor VarTec. In the event of
cancellation, this contract will be dissolved as if this Agreement l1CYer occurred, and the parties
agree to provide a full accounting of all purchase mOlllca =ived by USRC and lCvenues
received by "OSI relating to the Clistomer base discussed herein.·

(d) USRC' will be responSible for all filing fees charged by the applicable state and
federal agencies to obtain regulatory consents to sale of the Assets. provided however AGSI will
remain responsible, and shall reimbwse USRC, for any required AOSI regulatory filings.

(e) USRC further agrees to compiete and knish t(l AGSI such other documentation as
may be required under either state or federal laws ,pertaining to the traJisfer ofthe Customer base
subject to thls agreement for the PllI]lOSC of cOmplying with any bulk saIes or other statutes for
the transfer ofa major asset ofa transferor or for complying with any statute and/or regulalion.

8. SELLER REPRESENTATIONS AND WARRANllES.

USRC and VarTec represent and WllITllIIt that:

Pago4017



(a) USRC andlor VarTec is the sole oWller of the Customer ac:count base to be
transferred hel'll'lll1der and has the full legal ability to transfer them free and clear of any liens on
such accounts to AOSI at closing, and free of any claims for broker conunissions owned on
Customer alXOunts for p'eriods before the Transfer Date;

(b) .the person executing this Agreement 011 beha1f ofUSRC is authorized to execute
this A~emem on bdlalf of aDd to bind USRC to the terms hereof without the necessity of
further dIrector or shareholder approval and that USRe is validly illCOlpOrated in the Stale of
Texas. is in good standing and l1lllt llli franchise and other taxes due the State ofTexas are plrld;

(c) USRC bas not transfened or committed to transfer the Customer accounts herein
to my other party. that no other party has a prior claim or~ right in such account and
USRC has had no new Customer sales .sinee .September, 1999 and no significant new
solicitations since January, 1999; .

(d) USRC will provide prior to tbe Closing Date allrCIcases neceSS8l)' to allow the
transfer of its accounts fiee lIIId clear from any lieris, security interests or UCC filings;.

. (e) thaI USR~ bas complied with the laws and regulanoDS of the FCC and
appropriate State Utility Commissions, and USRC will remain resp(lllSible fur any adS, pending
actions or viollllions involving long distance Customers that aroscar oCCUJred prior to the
Transfer Date (il being the dale of the act or occurrence lIIld IUIt the .date ¢: the filing of any
action which determines USRC's responsibility for the fCl1Olution ofany such claims);

(I) USRC bas not given any viarranties or repnssenllitlOI1ll to any third parties. or to
any or all of the Customer Base in connection with its supplying of services to the Customer
Base and accoUD1s nor is it awan: of anY facts 01" octurrerice foiming the basis of any present
claim against USRC relative to the ilssets and

(g) that, to USRC's knowledge; there is no material dispute with any LEC lhat will
interfete with or prevent the billing of the long distance Customers conveyed berein.

(i). USRC. has not matcrially. breac\1ed any agent agreemenfll or tbe EqualNet
agreement and that no current mattrial dispute exists between any of the parties, and that 100%
ofthe Customers were third party verified.

0) they will not target mail or knowingly solicit the Customers for a period of three (3)
yearn, provided however, VarTec reserves the right to direct sell andlor mllIket through nonnal
mass market advertising or through saI~ distribution channels. .

9. BUYER REPRESENTATIONS AND WARRANl'IES.

Buyer repiesents and warrants that:

(a) lhe person executing thi$ Agreenient on behalf of AOSI is duly authorized to
extCU\e this Agreement on behalf of ll!Id to bind AGSlto thetenns hereof without the necessity
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of any further director or shareholder approval and that AGSI is authorized to do business in the
. State of Texas, is in good standing and tha1 all franchise and other taxes due the State of Texas
and other states have been paid;

(b) it will be legally respollSible for and will pay on a timely and accurate basis all
commission owing to agents WIder the lI8l"ccments Sel out on Exhibit "A" attached hereto
attributable.to Customer ilcco\mu after the Traufer DatC;

(c) it will timely cooperate with all regulatory ap.proval and consent filings from all
state and federal regulatory agencies.

10. CLOSING DATE.

Closing Date will be at a mutually agreeable time within thirty (30) days afta' all
regulatOry approvals .have been obtaiued, or, if aU regulatory approvals eannol be obtaiDed, but
regulatory approvals have been obtained from st8t$ repreSeliling 75% of the Customers. then the
Closing Datewill be within thirty (30) days of DOUCe.by eithu.party ofsuch fact. Closing will be
-t the offices ofVlllTcc: in Lancaster, Texas. At Closing USRe sball provide such opinions of
cOWlscl and bill orsale or other. transfer document as reasonably requested by AOSt

n. INDEMNIFICATION.

(a) USRC and VarTcc: agree to indemnifY and hold AGSI, its stockholders, parents,
affiliates, officm, directon, employees IIDd· agents, harmless from 8Il'J and all actiODS, claims.
sUits. costs. attorneys' fees or damages which.arise after the TrJDSfer Date but are attributable to
periods, payments or events which accrue or arise on or befure the Transfer Da~ relating to (i)
any violation or alleged violallon ofany FCC or other applicable law or state re~ation relating
to the Assets, (iI)'arising OUI offraudulomt calls ofany rI81Ule to the extent that the party claiming
the calls ill question to be fraUdulent, is (or bad been attbc time. of the call) an End User of
USRC. and is part of the Assets, (iii) ilny slamming or er8mming claiul by a Customer a11egi:d to

.have occumd prior lathe Tl'8l1Sfer Date, and the PartY requesting the credit is part of the Assets.

(b) AGSI agrees to iJidemnify and hold USRC and VARTEC, their stockholders,
parents, affilIates, officers, dim;torS, employees 8ud qm1S, harmless from any and all actions. .
claims, assessmcrrts, Suits, costs, attorneys' fees or danJages attribUtable to periods,pa~ or
events which acCrue or arise after the TtarWei Date relating to (i) any violation Or alleged
violation ofany FCC or ollier applicable law or state· regulation nlIating to the Assets, (ii) arising
QUI of ftaudulent calls ofany nature to the extent that thep8l1)' claimiDg tho calls in question to
be fraudulent, is (or bad been ac the time of the call) an End 1Jsc:r of AOSI, and is part of the
Assets. (iii) any slanuning orc~g claim by a Customer alleged to have occurred after the
Transfer Date, and the party requesting the credit is part oftheAssets.

.(c) Ncitlter party sball be responsible for any consequentiill, special, incidental or punitive
damages, including lost profits, alleged to have beeD incirrred by the other party.

11. CONFIDENTIALITY OF QJSTOMER A<::COUNTS AND TIllS AGREEMENT.
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USRC agrees to main~ as confidential the longdiStaIice Customer llCCOunt infonnation
for the Customer IlCcounts being lIlInsferred to AGSI, including but not linlitcd to each
Customer's name, telephone number(s), address and all other information pertaining to the
CustomCl's account Further, both parties l!gree to 'mairttaiil as ,confidential all of the ten:ns and
conditions of this AgteeIl1cnt, all infonnBtlon contilined therein and any Exhibits to sucll
Agreement, and lilt)' infonnation eXchanged betw~ the particil in either the negQtla!ionof this
AgreemeDl or the preparation ofthe documenlDtion evidencing the agreement ofthe parties.

13. GOVERNING LAW, VENUE AND MANDATORY MEDIATION.

'This Agreement shall be construccl under the laWs ofthc state ofTexas. If any dispute or
interpretation sball arise which cannot be R:solved by the parties, then the parties will submit to
non-binding mediation prior to suit iii a good faith ,effort to n:sqlve lUI)' disputc& After full
participation in the mediation, either party may file suit againSt the other hereto. Any suit under
this Agreement shall be broUght in a COllrt of appropriate jurisdiction in Dallas County, Texas.

14. ENTIRE AGREEMENT.

This Agreement constitutes the eDlire agreemcut and umlemauding ber-cn the parties, ,
aild supersedes all prior correspondctKie, negotlatioas or leiter of intent, 'and cannot be modified
or amended except by written agreement between the parties.

IS. MULTIPLE COUNTERPART ORIGINALS.

This Agreement II1IIY be executed in multipleCOUDteIp8rt origUials, each of which sball
be an original instrument but taken together, sbaII consti1ineOnl! Agreement The partieS agree
that a facsiroilesignatun: Dr sigiialUrlo transmitted via tAcsimiie macbin,o shall be eonsidered the
same lIS an origlnal signature for all purposes;Thc i1.ddie:lscs shown below are valid for all
notices bcn:under, which shall be <bmed giVen w~faxed to the fax numm, with a bard cOpy
confirmation at the addn:ss shown.

SELLER
U. S. REPUBLIC COMMUNICATIONS. INC.

B~u~'
Vice President

BUYER
ALLIANCE GROUP SERVICES,INC

By: ~-,-'~
Saani.el A. Brown, Chairman
and, ChiefExecutive Officer

Joining herein for the purpose ofevidenciag majority shareholder approval and eonc:uning in the',
, conveyances and representations lIS applicable herein.

MHOLDlNG COMPANY

By'l'::=~~~ :>'1~........".-,-­
cs, Vice President
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